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Status 

1 )^l Responsive to communication(s) filed on 15 June 2009 . 
2a )^ This action is FINAL. 2b)^ This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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5) Q Claim(s) is/are allowed. 
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DETAILED ACTION 



1 . This Office Action acknowledges the applicant's amendment filed on 6/1 5/2009. 
Claims 55-90 are pending in the application. Claims 65-72, 74-83, 85 and 88 are 
withdrawn from consideration. Claims 1-54 are canceled. 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 



Claim Rejections - 35 USC § 102 




FIG 4 



14 
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2. Claims 55-59, 61, 62, 87, 89 and 90 are rejected under 35 U.S.C. 102(b) as 
being anticipated by McGarrigle (US 5,249,963). 

Claim 55: McGarrigle discloses a package assembly for storing and delivering 

dental substance: 

at least one container 10 comprising a base 12 and a lid 14; and 
at least one hinge 16/18 connecting the base 12 and the lid 14; 
wherein the base 12 and the lid 14 comprise first 14a and second 26/30 levers, 
the first 14a and second 26/30 levers are provided at the container 10 essentially 
on the side of the hinge 16/18 with their free ends extending in essentially the 
same direction away from the hinge 16/18 when the container is either opened or 
closed; and wherein the container 10 can be opened or the lid 14 can be 
removed from the base 12 by moving the free ends of the first 14a and second 
26/30 levers towards each other 

Claim 56: McGarrigle discloses a package assembly for storing and delivering 
dental substance: 

the hinge 16/18 is provided between the first 14a and second 26/30 lever 
Claim 57: McGarrigle discloses a package assembly for storing and delivering 
dental substance: 

the container 10 comprises a first end next to the base 12 and a second end next 
to the lid 14, which is adapted for air-tight closing of the container at the second 
end 
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(When the lid closes down on the base the container is closed preventing air 
from entering the container as seen in Figure 3) 

Claim 58: McGarrigle discloses a package assembly for storing and delivering 
dental substance: 

the end of the second lever 26/30 is bent in a direction away from the first lever 
14a (Fig. 3) 

Claim 59: McGarrigle discloses a package assembly for storing and delivering 
dental substance: 

the container 10 is pre-filled with at least one dental substance 

Claim 61: McGarrigle discloses a package assembly for storing and delivering 

dental substance: 

the base 12 and/or the lid 14 are manufactured with an opening for filling the 

container 10 after manufacturing and for sealing with a seal 

(When the container is manufactured and filled with substance the lid closes 

down on the base and the container is sealed together as seen in Figure 3) 

Claim 62: McGarrigle discloses a package assembly for storing and delivering 

dental substance (see figure above): 

the container 10 is sealed with a seal at the first end 

(When the lid closes down on the base the container is sealed together as seen 
in Figure 3) 

Claim 87: McGarrigle discloses a method of providing dental substance 
according to claims 55-59, 61 and 62 (Figure 4): 
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opening the initial closed package assembly 10 by pressing the two levers 
14a/26/30 together, and taking the substance (Col 2:39-40) out of the container 
10 

Claim 89: McGarrigle discloses a method of providing dental substance 
according to claim 87, comprising after the second point furthers the step: 
closing the container 10by pressing the lid 14 onto the container (Fig. 4) 
Regarding to claims 87 and 89, under the principles of inherency, if a prior art 
device, in its normal and usual operation, would necessarily perform the method 
claimed, then the method claimed will be considered to be anticipated by the 
prior art device. When the prior art device is the same as a device described in 
the specification for carrying out the claimed method, it can be assumed the 
device will inherently perform the claimed process. In re King, 801 F.2d 1324, 
231 USPQ 136 (Fed. Cir. 1986). MPEP 21 12.02 

Claim 90: McGarrigle discloses a package assembly for storing and delivering 
dental substance: 

comprising at least one of the materials selected from the group consisting of 
bonding materials 

3. Claims 60 and 87 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over McGarrigle (US 5,249,963) in view of McDevitt et al. (US 5,204,130). 

Claim 60: McGarrigle discloses the claimed invention as stated above in claim 

55 except: 

the base, the lid and the hinge are integrally molded 
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However McDevitt discloses: 

the base 20, the lid 24 and the hinge 26 are integrally molded (Col 3:8-9 and 17- 
19) 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have the base, lid and hinge integrally molded, since it 
has been held that forming in one piece an article which has formerly been 
formed in two pieces and put together involves only routine skill in the art. 
Howard v. Detroit Stove Works, 150 U.S. 164 (1993). 

Claim 87: McGarrigle discloses the claimed invention as stated above in claim 
55 and 60, the method: 

opening the initial closed package assembly 10 by pressing the two levers 
14a/26/30 together, and taking the substance (Col 2:39-40) out of the container 1 
4. Claims 63-64, 84, 86 and 87 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over McGarrigle (US 5,249,963) in view of Keaveney et al. (US 
5,938,018). 

Claim 63: McGarrigle discloses the claimed invention as stated above in claim 
55 and 62 except: 

the seal is a foil and/or a plug and/or part of the base 
However Keaveney discloses: 

the seal 24 is part of the base 12 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have the seal part of the base as taught by Keaveney, 
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since Keaveney suggests at column 3 line 52-54 that such a modification would 
preserve the aroma inside of the container. 

Claim 64: McGarrigle discloses the claimed invention as stated above in claim 
55 and 62 except: 

the seal is a foil and/or a plug and/or part of the lid 
However Keaveney discloses: 

the seal 24 is part of the lid 14 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have the seal part of the lid as taught by Keaveney, since 
Keaveney suggests at column 3 line 58-63 that such a modification would 
preserve the aroma inside of the container. 

Claim 84: McGarrigle discloses the claimed invention as stated above in claim 
55 except: 

the package assembly exhibits an orange color to filter blue light while providing 
a transparent appearance 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have the package to exhibit an orange color to filter blue 
light while providing a transparent appearance since it was known in the 
pharmaceutical art that is common to provide the color to protect the substance 
inside of the container while still being able to see what is in the container. 
Claim 86: McGarrigle discloses the claimed invention as stated above in claim 
55 except: 
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the lid and/or container comprise a self-cleaning or low energy surface, 
preferably all surfaces which are supposed to get in contact with the components 
It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to the lid and/or container comprise a self-cleaning or low 
energy surface, since it has been held to be within the general skill of a worker in 
the art to select a known material on the basis of its suitability for the intended 
use as a matter of obvious design choice. In re Leshin, 125 USPQ 416. 
Claim 87: McGarrigle discloses the claimed invention as stated above in claim 
55, 63-64, 84 and 86, the method: 

opening the initial closed package assembly 10 by pressing the two levers 

14a/26/30 together, and taking the substance (Col 2:39-40) out of the container 1 
5. Claims 73 and 87 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over McGarrigle (US 5,249,963) in view of Discko, Jr. (US 5,660,273). 

Claim 73: McGarrigle discloses the claimed invention as stated above in claim 

55 except McGarrigle does not specifically disclose: 

the package comprises a disposable applicator 

However Discko discloses: 

the package 30 comprises a disposable applicator 20 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have the package of McGarrigle include a disposable 
applicator as taught by Discko, since Discko states at column 3 line 50-60 that 
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such a modification would allow the user to use the material such as bonding 
agents located inside of the container. 

Claim 87: McGarrigle discloses the claimed invention as stated above in claim 
55 and 73, the method: 

opening the initial closed package assembly 10 by pressing the two levers 
14a/26/30 together, and taking the substance (Col 2:39-40) out of the container 1 

Response to Arguments 

6. Applicant's arguments filed 6/1 5/2009 have been fully considered but they are 
not persuasive. The Applicant argues that the reference of McGarrigle does not disclose 
the first and second levers having free ends extending essentially in the same direction 
away from the hinge when the container is either open or closed. It is shown in figure 3 
of McGarrigle, shows the first lever (14a) having a free end opposite the fixed end that 
is connected to the container and the second lever (26) having a fixed end connected to 
the container and the free end on the opposite side not connected to the container. 

Conclusion 

7. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
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extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JENINE M. PAGAN whose telephone number is 
(571)270-3216. The examiner can normally be reached on Monday - Thursday, 8am- 
4pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu can be reached on (571 ) 272-4562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Mickey Yu/ /Jenine M Pagan/ 

Supervisory Patent Examiner, Art Unit 3728 Examiner, Art Unit 3728 



